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IN THE
SUPREME COURT
OF THE
STATE OF UTAH

FILI.MORE PRODUCTS INC.,
a Utah Corporation,
Plaintiff & Respondent,
-vsWES'l'ERN STATES PAVING INC. ,
a Utah Corporation, and
UNI'l'ED STATES FIDELITY AND
GUARANTY COMPANY,

No. 15518

Defendants & Appellants.

BRIEF OF APPELLJl..NTS

STATEMENT OF KIND OF CASE
This is an action brought by a subcontractor against
a contractor for moneys claimed to be owing to the subcontractor on the contracts and for damages for breach of
contract and for equipment rental wherein the contractor
counterclaimed claming that the subcontractor had failed
to complete his contracts thereby requiring the contractor
.

)

to do so and asking for judgment for the cost of completing
the same.
DISPOSITION IN LOWER COURT
The case was tried to a jury.

From a verdict and

judgment in favor of the Plaintiff the Defendants appeal.
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RELIEF SOUGHT ON APPEAL
Defendants seek reversal of the judgment and judgmt
in their favor as a matter of law, or that failing, a nt
trial.
STATEMENT OF FACTS
In July of 1974 Defendant Western States Paving Inc
(hereafter called "Western") entered into a contract wit
the Town of Ferron, Emery County, Utah, to construct cer
sewerage system improvements for the town (Exhibit P-2).
The Defendant United States Fidelity and Guaranty Compar
(hereafter called USF&G) acted as surety for Western
and issued its "Payment Bond" pursuant to the requiremen
of the original contact to guarantee the payment of laa
and mat erialmen on the job (Exhibit P-Sa).
Subsequent thereto Western entered into a subcontra
with the Plaintiff Fillmore Products Inc.

(hereafter cal

Fillmore) wherein Fillmore agreed to perform certain of
the work called for by the original contract.
contract was dated July 8, 1974.

(Exhibit P-7).

This sub·
An

additional subcontract was entered into by and between
Western and Fillmore to perform additional of the work
called for by the original contract on August 1, 1974
(Exhibit P-8).

Both subcontracts provided that the Defe

Western would pay the payroll of the Plaintiff Fillmore
and furnish certain materials used by Fillmore on the jo
and any such advances so made would be deducted from the
moneys earned by Fillmore under the subcontracts and any
excess left over thereafter would be paid by Western to
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Fillmore.
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Subsequent to the execution of the subcontracts, the
parties conunenced to construct the sewer improvements for
Ferron Town.

In the course of the construction the

Defendant Western became entitled to periodic payments
from the Town on the original contract, based upon the
project engineer's estimates of work completed (see
Exhibit P-2).

The subcontracts with Plaintiff Fillmore

called for payments to it based upon work completed and
to be received by Fillmore when Western, the original
contractor, received its payments from Ferron.

(See Exhibits

P-7 and P-8).
As the payments became available to Western from
Ferron Town it was found that the advances made by Western
to Fillmore for labor and materials and equipment rentals
exceeded the amounts that Fillmore had earned based upon
the figures for payment as set forth in the original
and subcontracts.

Because of this no payments were made

by Western to Fillmore as no money was owing at the time
Western received its money from Ferron Town.
After working for a month or two Fillmore abandoned
any further work on the project and left the job.

At the

time it left the job there was still substantial work
remaining to be done on its subcontracts.

Upon discovering

that its subcontractor had left the job Western moved men
and equipment on that portion of the job for which Fillmore
was responsible and completed it.
Upon rendering a final accounting and taking into
account what it had advanced Fillmore plus what it cost
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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from that figure the amounts that Fillmore had earned fo
what it did under the subcontracts Western had expended
an amount over and above what Fillmore had earned to
complete the projects in the sum of $49,600.36.

(T. 802)

On May 22, 1975 Fillmore brought action against
Western in Seventh District Court for Emery County U?On
Complaint setting forth three causes of action (R. 9-11)
Action was also brought against Defendant USF&G under
Section 14-1-8, Utah Code Annotated 1953 as amended as
Western's surety.

The first cause of action contained

the Complaint claimed that Fillmore was owed the sum of
$34,738.39 on its subcontracts and asked for judgment in
that amount.

The second cause of action claimed that

Fillmore was purchasing certain construction equipment
on conditional sales contracts, that Western had failed
pay it what it was owed under the subcontracts and that
therefore Fillmore could not make its equipment payments
and therefore lost its equity in the equipment because
its creditors had repossessed it.

The claim for loss

on the second cause of action was $35,000.00.

The third

cause of action went against Western alone and claimed
that Western owed Fill.more the sum of $5495.00 for equip
rented to Western by Fillmore and a job different than t
of the Town of Ferron.
The matter went to jury trial and on September
27, 1977 the jury returned a verdict in favor of Plainti
and against Defendants for $13,990.82 on the first cause
of action, nothing on the second cause of action and
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for the sum of $5495.00

the third cause of action.
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From this verdict and the judgment rendered thereon the
Defendants appeal to the Utah Supreme Court.
POINT I
THE EVIDENCE DOES NOT SUPPORT THE JURY VERDICT AND
THE JUDGMENT RENDERED THEREON.
A close examination of the entire record in this

matte~,

including but not being limited to the trial transcripts
and the exhibits, will show that all accounting records
used at the trial were kept by and

pre~ared

by agents

and employees of Western States Paving Inc.

None of these

records were disputed at trial either as to the advances
made by Western to Fillmore or as to the total cost of
completing that portion of the job contracted to be
done by Fillmore.

Also, the final figure of $49,600.36

expended by Western to complete the job after Fillmore
abandoned it over and above what Fillmore had earned on
the job was never disouted and nothing appears in the
record to contradict it.
The Utah Supreme Court, in the case of Sprague v.
Boyles Bros. Drilling Co.

(1956) 4 Utah 2d 344, 294 P.

2d 689, addressed itself to the situation where a defaulting
subcontractor had failed to complete his job.

In that

case, our court said that the measure of damages to the
contractor was the moneys reasonably and necessarily
expended by the contractor to complete the job less what
the subcontractor had earned.
The approach used by Western in presenting its case
to the trial court followed the law as set forth in the
Sprague
It
presented
doing
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subcontract work including the advances made to Fillmore
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and then deducted the amounts Fillmore had earned under
its subcontract.

The remaining balance of $49,600.36,

a figure undisputed by any party to the lawsuit, was lef
owing to Western by Fillmore.

This should have be aware

to Western and against Fillmore by the jury if were to
follow the law as set forth in the Sprague case.

Frankl

Defendants do not understand why the jury did otherwise
unless is was influenced by those matters raised in Poir
on a.ppeal hereinafter set forth.
It is true that Western owed Fillmore money for
equipment rental as claimed in Fillmore's
action.

third causec

This amount, according to the testimoney of

Fillmore's witnesses totaled the sum of $5145.00.

If tl

amount were to be offset against that money owing Wester
the remaining amount owing would be $44,455.36.
It is respectfully submitted that under the statec
the record and of the appropriate Utah law that the recc
does in no way support the verdict of the jury and of tt
judgment rendered thereon.
POINT II
THE COURT ERRED IN REFUSING TO DISMISS THE SECOND
CAUSE OP ACTION OF PLAINTIFF'S COMPLAINT DEALING WITH
A CLAIM FOR DAMAGES FOR LOSS OF EQUIPMENT REPOSSESSED
FROM PLAINTIFF BY ITS CREDITORS AND FURTHER ERRED IN
SUBMITTING THAT ISSUE TO THE JURY.
Prior to trial, counsel for Defendants moved the
Court to dismiss the second cause of action of the Plait
Complaint based upon the grounds that the claim for da111<
set forth therein was claiming damages that were too
remote to be compensable under Utah Law.

(T. 37 4) . After
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ion under advisement per
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the hearing of the evidence (T. 377-378).

At the close

of the Plaintiff's case, the Defendants again moved
the court to dismiss the second cause of action, again
based upon the fact that the claim for damages for
breach of contract was too remote and not compensable under
Utah Law and further that the Plaintiff's evidence had
done nothing to negative this remoteness (T. 725-726).
The Court, while showing some concern about the matter,
overruled and denied the motion and stated that the issue
should go to the jury.

At the close of evidence in the

entire case the Defendant renewed its motion to dismiss
the second cause of action and added to its motion the
further grounds that it may mislead and confuse the jury.
The court overruled and denied this motion and over
Defendants' objection instructed the jury regarding it
(R. 272.)

No instruction was given as to remoteness of

damages under Utah law.

The Defendants, of course, took

exception to the instructions of the court on the second
cause of action.
The Utah Law dealing with damages for breach of
contract and its remoteness is set forth, at least in part,
in the case of Pacific Coast Title Insurance Co. v.
Hartford Acc. & Indemnity Co.,
325 P. 2d 906.

(1958) 7 Utah 2d 377,

The court said as follows therein:

"The rule as to what damages are recoverable
for breach of contract is based upon the concept
of reasonable foreseeability that loss of such
general character would result from the breach.
To be compensable, loss from breach of contract
must result from the breach in the natural and
usual course of events, so that it can fairly
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
and reasonably
be said
thatby theif
Library Services and Technology
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was made, loss of such character would have
been within their contemplation".
The Washington Supreme Court set forth the rules
as follows:
"Damages for breach of contract can be recovered
only for such losses as were reasonably foreseeable by party to be charged at time contract
was made or if injury was not foreseeable, then it
must specifically be shown that the defendant had
special knowledge of risk he was undertaking.
Wilkins v. Grays (1967) 71 Wash. 2d 178, 427 P.
2d 716.
There is nothing in the record that shows that the
Defendant Western or any of its agents or employees knew
of any special circumstances regarding Plaintiff's equip
at the time the contract was entered into. There is notll
in the record that would show that if Defendant Western
breached its contract the Plaintiff would loose its
equipment.

Rather the record shows that the Plaintiff

had purchased the equipment in February of 1974 (T. 736)
that the payments were due on the equipment on the 20th
of each month (T. 736) that the last payment made on the
equipment by Plaintiff was on May 17, 1974 (T. 736) and
as result it was in default in its payments several mont
before the contracts between the parties were even enter1
in to.
The trial court, over numerous objections and motio·
to dismiss of the Defendants allowed evidence before the
jury on loss of the equipment and sul:mitted the issue of
loss of the equipment to the jury through jury instructi'
Defendants consider that such actions were contrary to
prevailing Utah law on remoteness of damages and could a
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Otherwise how does one
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explain the jury's verdict in view of the fact that it is
not supported by the evidence and record.

It is respectfully

submitted that the trial court erred in allowing the
jury to consider this remote damage and constitutes
grounds for reversable error.
POINT III
THE DEFENDANT WESTERN STATES PAVING INC. SHOULD
HAVE BEEN GRANTED A REMITTITUR ON THE VERDICT RETURNED
ON THE THIRD CAUSE OF ACTION BECAUSE THE VERDICE GRANTED
WAS IN EXCESS OF AND OUTSIDE OF THE EVIDENCE.
The third cause of action of the Plaintiff's
Complaint claimed an amount owing by the Defendant
Western for equipment rented to it by Plaintiff in the
amount of $5495.00.

Western admitted owing some amount

but did not know the exact figure.

The evidence at trial

as presehted by the Plaintiff showed the amount of $5145.00
owing

(T. 606).

(R. 342).

The jury returned averdict of $5495.00

Defendants thereupon filed a Motion for a

Remittitur to the amount set forth in the evidence
(R. 3 4 6) which was overruled an d denied by the court.
The verdict granted on the third cause of action
exceeded the evidence and shou1d be reduced to correspond
with the evidence.
CONCLUSION
The court should reverse the verdice and judgment
awarded thereon and grant Defendants a new trial.

At the

very least a remittitur should be granted on the verdict
and judgment rendered on the third cause of action.
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RESPECTFULLY SUBMITTED.
Phillip L. Foremast e:Attorney for Defendants &
Appellants
494 East Tabernacle
St. George, Utah 84770
(801) 673-2209
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